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Approval for Transfer of Control 

Dear Ms. Dortch: 

On September, 21,2005, MelissaNewman, Steve Davis and Bob Connelly -- all of Qwest -- 
met, in separate meetings, with Michelle Carey, Legal Advisor to Chairman Kevin Martin; 
Russ Hanser, Legal Advisor to Commissioner Jonathan Adelstein; Scott Bergmann, Legal 
Advisor to Commissioner Kathleen Abemathy; Jessica Rosenworcel, Legal Advisor to 
Commissioner Michael Copps; and, Thomas Navin, William Dever, Terri Natoli and Donald 
Stockdale, all of the Wireline Competition Bureau. Additionally, Gary Lytle of Qwest 
attended the meetings with Michelle Carey, Russ Hanser and Thomas Navin. 

The attached letter, dated September 21,2005, from Robert L. Connelly, Jr., of Qwest to FCC 
Secretary Marlene H. Dortch, including the attachments thereto, and the attached PowerPoint 
presentation were used as the basis for discussions at these meetings. The purpose of this 
correspondence is to submit these documents to the FCC so that they can be included in the 
record of the above-captioned proceeding. 

As is required by the March 10,2005 Order and Protecfive Order (DA 05-635) in WC 
Docket No. 05-65, each page of the redacted version of the letter and accompanying 
attachments has been marked with the following language: "REDACTED - FOR PUBLIC 
INSPECTION. The redacted version of the Connelly letter reflects markings indicating in 
the text where the confidential information has been removed. As to the letter's attachments 
that are confidential, these have been removed from the redacted version of the submission; 
the non-redacted version of the submission contains a complete set of the attachments (both 
confidential and non-confidential). Regarding the PowerPoint presentation, since this 
document contains no confidential information, it does not include any markings (but it is 
attached to both versions of this correspondence). 
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In addition, under separate cover, Qwest is simultaneously submitting today a non-redacted 
version of this correspondence. As is also required by the March 10,2005 Order and 
Protective Order (DA 05-635) in WC Docket No. 05-65, each page of the non-redacted 
version of the letter and accompanying attachments (that contain confidential information) has 
been marked with the following language: “CONFIDENTIAL INFORMATION - SUBJECT 
TO PROTECTIVE ORDER IN WC DOCKET NO. 05-65 before the Federal 
Communications Commission”. 

Enclosed are an original and five copies of this correspondence, including one STAMP AND 
RETURN copy. Pursuant to the March 11, 2005 Public Notice (DA 05-656), a copy of this 
correspondence is also being provided to the following FCC personnel: Marcus Maher and 
Gary Remondino of the Wireline Competition Bureau, Jeff Tobias and Mary Shultz of the 
Wireless Telecommunications Bureau, David Krech and JoAnn Lucanik of the International 
Bureau, Charles Iseman of the Office of Engineering and Technology, James Bird of the 
Office of General Counsel, and Jonathan Levy of the Office of Strategic Planning and Policy 
Analysis. In addition, a copy of this correspondence is being provided to the FCC’s 
duplicating contractor, Best Copy and Printing, Inc. 

This ex parte submission is being filed pursuant to 47 C.F.R. 5 1.1206(b)(2). 

Sincerely, 

Melissa E. Newman 
Vice President-Federal Regulatory 
Qwest 

Attachments 

copy to: 
Michelle Carey (Michelle.Carev@,fcc.gov) 
Russ Hanser (Russ.Hanser@,fcc.gov) 
Scott Bergmann (Scott.Bergmann@,fcc.gov) 
Jessica Rosenworcel (Jessica.Rosenworcel@fcc. eov) 
Thomas Navin (Thomas.Navin@,fcc.gov) 
William Dever (WilIiam.Dever@fcc.gov) 
Tem Natoli (Teni.Natoli@,fcc.gov) 
Donald Stockdale (Donald.Stockdale@fcc.gov) 
Gail Cohen (Gail.Cohen@,fcc.gov) 
Marcus Maher (Marcus.Maher@fcc.gov) 
Gary Remondino (Gan/.Remondino@fcc.gov) 
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Jeff Tobias (Jeff.Tobias@fcc.gov) 
Mary Shultz (Marv.Shultz(iii,fcc.f!ov) 
David Krech (David.Krech@,fcc.gov) 
JoAnn Lucanik (JoAnn.Lucanik@,fcc.gov) 
Charles Iseman (Charles.Iseman@fcc.gov) 
James Bird (James.Bird@fcc.gov) 
Jonathan Levy (Jonathan.Levv@,fcc.nov) 
Best Copy and Printing, Inc. 
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Marlene H. Dortch 
Secretaly 
Federal Communications Commission 
445 Twelfth St., SW 
Washington, D.C. 20554 
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Denver, Coknado 80202 
Phone 303 383-6747 
FmximYB 303 2884576 

Robert L. Connelly. Jr. 
Vim Pre~ldent - Deputy General Counsel 

RE: SBC/AT&T Applications for Approval of Transfer of Control - 
WC Docket No. 05-65 

Dear Ms. Dortch: 

This letter discusses evidence that SBC already is using its increased market 
power arising from its acquisition of AT&T to create new barriers to competition. SBC's actions 
appear targeted to foreclose any other party from emerging to replace the competition lost when 
SBC eliminates its primary in-region competitor. These actions underscore why the merger 
should be conditioned on full divestiture of overlapping AT&T operations and related 
restrictions on terms and conditions under which SBC provides special access. 

Introduction 

The record in this proceeding demonstrates that SBC, by acquiring AT&T, would 
substantially increase its market power over special access by eliminating the competitor with by 
far the greatest scale and scope to constrain wholesale special access prices. L/ SBC already is 
flexing its resulting increased market power "muscle" to take advantage of the weakened 

- I /  AT&T operates the largest independent local network facilities in the SBC region, and is best 
positioned to avoid SBC special access by overbuilding new plant, cost-justified by its larger customer base 
and more extensive existing local network. AT&T provides use of its network to thud party carriers, and also 
constrains SBC special access prices for other carriers due to its purchasing leverage insofar as SBC must give 
other carriers similar ram. Moreover, AT&T can constrain SBC retail prices for business services where 
special access is a material input. See. e.g., Declaration of B. Douglas Bcmheim, attached IO Qwest Petition 
to Deny, WC Docket No. 05-65 (filed Apr. 25.2005); ExParfe Letter filed by Global Crossing North 
America, lnc., WC Docket No. 05-65 (filed Sept. 1,2005); Declaration of Simon Wilkie, attached to Cbeyond 
Communications, et al., Petition to Deny, WC Docket No. 05-65 (filed Apr. 25,2005); Simon Wilkie, 
"Proposed Mergers of SBC/AT&T and VWMCI: Preliminary Analysis ofCompetitive EtTccts," attached 10 er 
parre lener filed by Cbeyond Communications, et al., WC Docket Nos. 05-65 and 05-75 (filed June IS, 2005). 
C/: New York State Deparhnent ofhblic Service Sm, While Paper, Case No. 05-C-0237, Joinr Peririon of 
Verizon New York and MCI, Inc.; Case No. 05-C-0242, Joinr Peririon ofSBC Communicarions, Inc. and AT&T 
Corp. (N.Y. PSC. filed July 6,2005). 

"REDACTED - FOR PUQLK: INSPECTION' 
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bargaining position of special access customers negotiating deals that will apply in a post-merger 
world. These anticompetitive actions raise problems individually. Collectively, they serve as a 
defacto “poison pill” precluding transactions that would permit a new competitor to grow to the 
scale and market-checking scope of AT&T today. 

1. Groominr Resfrictions. SBC is imposing severe new limits on the ability of Qwest (and 
presumably other special access purchasers) to reduce the special access costs they incur 
by shifting to more cost efficient configurations -known as “grooming” circuits. 

o SBC is limiting the ability of customers that are AT&T competitors to kave SBC 
service and substitute other providers, and to replace less efficient SBC special 
access with more efficient and less costly SBC configurations. 

o These grooming restrictions make it harder for SBC/AT&T competitors to lower 
their access costs. They also reduce smaller CLECs’ ability to compete by 
preventing customers from migrating service to them. 

2 .  lJNE/Access Service Rmio Restriction. SBC is also exercising its increased muket 
power to force Qwest to maintain at least 95% of its total SBC local facility spending on 
higher priced special access services, and no more than 5% on Unbundled Network 
Elements (“UNEs”). Significantly, SBC also is requiring that this restriction apply to 
local spending by companies that Qwest may acquire in the future. 

o This so-called 9515 “access service ratio” requirement imposes added costs on 
SBC/AT&T competitors by effectively precluding them 601x1 purchasing high- 
capacity UNEs for which the FCC continues to require unbundling due to 
competitive “impairment.” 

o The access service ratio requirement also effectively deters Qwest (and others) 
from acquiring a CLEC that uses UNEs to a material extent. The requirement 
imposes a “Hobson’s choice” on companies considering acquiring such CLECs: 
either (i) forego the benefits of SBC’s optimal special access pricing plans (and 
possibly incur significant repayment penalties), or (ii) convert the CLEC’s circuits 
from SBC UNEs to higher-priced special access, thereby eviscerating much of the 
business case for the acquisition. 

3. Vetoes on CLEC Consolidation. In significant commercial transactions with other 
carriers, SBC appears to be expressly prohibiting those carriers from entering into 
mergers with certain specified competitors, upon pain of SBC canceling those contracts. 
SBC has taken steps to prevent the public from knowing the identity of the “blacklisted” 
competitors. However, the practical result is to confine the ability of such competitors to 
consolidate and achieve sufficient scale to compete effectively with SBC/AT&T. 

‘REDACTfD - FOR PUBLIC INSPECTION” 
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In a competitive market SBC would not have the ability to impose these onerous 
conditions on its rivals. Its proposed elimination of AT&T both increases its ability to do so, and 
increases its incentives to preserve the market power it is gaining. 

These actions present issues under the Communications Act and the antitrust laws. 
However, ow primary purpose for bringing them to the Commission’s attention here is to 
underscore how SBC already is exploiting the increased market power it will receive from the 
elimination of an independent AT&T in its region. It is imposing conditions governing the post- 
merger world IO create barriers to the replacement of AT&T’s current Competitive position. 
Third parties aware of that increasing market power are being forced to accept these terms. It is 
incumbent on this Commission to remedy this situation through adequate conditions on the 
merger. 

We describc these anticompetitive practices in greater detail below. 

1. SBC Grooming Restrictions. 

Certain of the most significant volume and term discount plans covering the 
special access services that Qwest’s long distance and enterprise service affiliate, Qwest 
Communications Corp. (“QCC”), purchases !?om SBC expired on Sept. 1 , 2 0 0 5  (in the 
Ameritech region) and will expire on Nov. 1,2005 (in the PacTel and SWBT regions). Over the 
past several months SBC and Qwest have been in discussions regarding a replacement discount 
plan for the future, post-merger period. 

Over the past 18 months QCC has been taking actions to reduce its special access 
costs through grooming. In the c o m e  of the current negotiations, however, SBC announced 
plans to impose new and extraordinarily stringent limits on the number of facilities that QCC 
could groom in the future. Specifically, SBC proposed not to allow QCC to groom any more 
than [BEGIN CONFIDENTIAL] 

These restrictions would apply both to grooms from SBC to other CLECs, and to grooms from 
less efficient to more efficient (and less costly) configurations of circuits that QCC buys from 
SBC. At the same time, in a July 2005 meeting with Qwest personnel, SBC staff members 
stated that SBC would he willing to perform the necessary services to enable QCC to move oyer 

IEND CONFIDENTIAL] circuits per month nationwide, or 
[BEGIN CONFIDENTIAL] [END CONFIDENTIAL] per - and not a Single circuit mOE. 

~ ~~ ~ 

- 2/ 

IBEGIN CONFIDENTIAL] [END 

See Exhibit 1 {BEGIN CONFIDENTIAL1 
IEND CONFIDENTIAL]; Exhibit 2 

CONFIDENTIAL], at 1. Under SBC’s methodology, in some circumstances grooming one DS3 circuit 
cont~ining 28 DSls  would count as 29 grooms (1 for the DS3 and I for each ofthe DSls). See Exhibit 3 
[BEGIN CONFIDENTIAL1 [END 
CONFIDENTIAL], at 1. SBC proposed further restrictions allocating the monthly grooms among the four SBC 
regions (Ameritech, PacTel, SWBT and SNET). These regional and monthly allocations could not be 
transferred between regions or months - so QCC must use its allocations or lose them, regardless of whether it 
has greater needs or shortfalls in a different region or month. See Exhibits 1 & 2. 

‘REDACTED - FOR PUBLIC INSPECTION‘ 
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(BEGIN CONFIDENTIALI [END CONFIDENTIAL] as many CirCUits - [BEGIN 
CONFIDENTIAL] ]END CONFIDENTIAL] per month -when the grooms related to 
the transfer of servicefi-om other CLECs lo  SBC (rather than the other way around). 1/ In other 
words, SBC was much more willing and apparently able to groom circuits where that grooming 
would result in increased, rather than decreased revenue. 

To put these limitations in perspective, during 2004, QCC achieved annual cost 

[END CONFIDENTIAL] circuits either from SBC 
savings of approximately [BEGIN C O N ~ D E N T ~ A L ]  [END CONFIDENTIAL1 million by 
grooming [BEGIN CONFIDENTIAL] 
to CLECs or h.om less efficient to more eflicient SBC configurations. 4/ This is more than 
[BEGIN CONFIDENTIAL] 
permitted to groom under SBC’s newly imposed limitation. Through July 2005, QCC has 

SBC, and had anticipated grooming away even more circuits - approximately [BEGIN 
CONFIDENTIAL] 
CONFIDENTIAL] 
under SBC’s restrictive policy. z/ 

[END CONFIDENTIAL] the number of circuits that QCC would be 

already groomed [BEGIN CONFlDENTlALj [END CONFIDENTIAL] circuits away from 

[END CONFIDENTIAL] by year-end - amounting to [BEGIN 
[END CONFIDENTIAL] times the number that would be permitted 

During the negotiations, Qwest expressed its unwillingness to accept SBC’s 
proposed grooming limitations. 
the grooming limitations whether it wanted to or not. SBC planned to impose them unilaterally 
outside the tariff by embodying them in SBC’s standard operating Methods and Procedures 
document, rather than in an agreement with QCC. I/ SBC has informed Qwest that the new 
grooming guidelines were effective September 1,2005. 

Subsequently, SBC told Qwest that it would have to accept 

- 31 See Exhibit 2. 

41 See Exhibit 5 PEGIN CONFlDENTIALl 

CONFIDENTIAL1 at 2. 

I/ 

- 6/ 
understand the process”). 

See Exhibit 6 (BEGIN CONFIDENTIAL] 

See id. at 1 (‘Qwent made it clear that they don’t agree with these guidelines and are only here to 

See Exhibit 4 (BEGIN CONFIDENTIAL] 

IEND CONFIDENTIAL] at 1. 

- 7/ 
IEND  CONFIDENTIAL^ at I (noting that, while SBC might “remove the grooming language altogether 

from the current [conuact tariftl offer, . . . SBC stiU plans to implement this in practice during the 3rd or 4th 
qtr.”); Exhibit 1 at 5-1 I (detailing SBC‘s proposed grooming restriction in a non-lariffed ‘Yimms Proccss 
Information” document). See also Exhibit I at 7 (specifying that the applicable groom limits “include, but are 
not limited to, Qwest-initiated moves from an existing CFA rCircuit Facility Assignment”] to another CFA. 
New installs and customer initiated moves from Location A to Location B submitted via the project process 
will not be counted against the groom quantity allotment.”). 

“REDACTED - FOR PUBLIC INSPECTION’ 
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The fact that SBC is imposing these restrictions on Qwest via a non-tariffed 
standard operating procedures document indicates h e  likelihood that SBC is applying such 
restrictions to other special access purchasers as well. These grooming restrictions will have an 
enormously harmful impact on SBC’s facilities-based local customers/competitors because, even 
if those CLECs succeed in attracting business from Qwest or other special access purchasers, 
those purchasers cannot, as a practical matter, migrate their business over to the CLECs in a 
timely manner. The restrictions also impose serious harm on Qwest and other AT&T 
competitors that must purchase special access from SBC. They are prevented from taking action 
to reduce their special access expense even when viable, more cost-effective alternatives are 
available. 

SBC’s apparent willingness to groom a far greater number of circuits from 
CLECs to SBC than from SBC to CLECs provides convincing evidence that SBC’s restrictions 
on QCC’s ability to migrate special access circuits to competitors have less to do with any 
technical provisioning limitations than with preserving SBC revenue while also undermining 
competition. &/ Indeed, Qwest understands that SBC’s Methods and Procedures effectively 
impose no fixed grooming restriction on circuits coming over from CLECs because they would 
qualify as “new.” In effect, SBC is willing to devote major resources to handle service on orders 
that shift additional revenue to itsel< but it is slow-rolling service on orders that would reduce 
revenues, even though both types of orders involve essentially similar work functions. 

Moreover, SBC’s grooming restrictions will have an even more harmful and 
anticompetitive effect if SBC is allowed to purchase AT&T. Qwest recognizes that reasonable 
non-discriminatory grooming policies are necessary to permit orderly processing of orders, 
consistent with the ILEC’s technical capabilities. Now, however, with the merger in prospect, 
SBC is creating arbitrary limits that tie QCC (and presumably others) more tightly to the SBC 
local network. The result is to increase QCC’s costs, and to hamper its ability to meet customer 
reauirements. The restrictions also effectively reduce the market omortunitv for CLECs to the 

1. 

extent they provide a competitive alternative to SBC in particular locations. Not coincidentally, 
they also reduce the value of any divested local AT&T facilities in the SBC region because the 
buier (and third parties) would be less free to move off SBC’s own ubiquitousnetwork onto the 
divested assets. 

Finally, and importantly, the grooming restrictions create a barrier to merger 
among CLECs trying to replicate AT&T’s scale and scope. Such merging CLECs would be 
hamstrung by tbese limits as they sought to complete grooms from SBC local facilities to 
themselves (or to local facilities acquired in the merger), in order lo timely capture. the synergies 
of a more eficient local network operation in the SBC region. 

- 8/ @est has on several occasions asked SBC to provide a technical or other justification for the 
arbitrary cap on the number of circuits that SBC will groom for Qwest, but SBC has never provided any 
detailed basis for how it cnme up with the cap. See, e.g.. Exhibit 1 at 3; Exhibit 6 at 2 (in response Io Qwest’s 
request for explanation of the formula used to derive restriction imposed on Qwest, representative of “SBC 
says this is a business decision.”). 

’REOACTEO - FOR PUBLIC INSPECTION’ 
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In that regard, one may wonder whether a side rationale for the new grooming 
restrictions on competitors is to permit SBC to devote more resources to the combination and 
optimization of SBC and AT&T customers and networks post-merger. Such preferential 
treatment would clearly violate the anti-discrimination requirements of Sections 201,202, and 
272 of the Communications Act (“Act”) 91 But for present purposes such concerns underline the 
need for adequate remedies to address the problems created by the merger itself. lo/ 
11. SBC Restrictions on S ~ e c i a l  Access Purchasers’ Use of UNEs. 

SBC also is tying another anticompetitive restriction to the new volume special 
access plan under negotiation with Qwest. Such special access pricing plans are common in the 
industry, and typically provide for a discount off the ILEC’s special access rates in exchange for 
a specified purchase commitment. Virtually all carriers that purchase significant amounts of 
special access do so pursuant to volume andor term discount plans. Here, however, SBC is 
insisting in negotiations over the new QCC volume plan that QCC agree to limit the purchase of 
those high-capacity UNEs that SBC continues to be required to offer pursuant to the FCC’s rules. 
SBC is also insisting upon commitments that QCC will never “commingle” special access and 
UNE facilities, even insofar as ILECs are required to make such commingling available. QCC 
does not currently use UNEs in the SBC region. However, the SBC restrictions would prevent 
QCC from reevaluating that strategy. More important, however, they also would act as a “poison 
pill,” raising - potentially prohibitively - the cost to QCC of acquiring a CLEC that does use 
UNEs. QCC would be forced either to move that CLEC off UNEs, m suffer a large financial 
penalty. 

S~ecificallv, SBC is wine. its volume discount offer for s~ecial  access to a so- - -  
called “access service rat; requirement that QCC at all times purchase-at least 95% of the SBC 
facilities used for dedicated local connectivitv as tariffed special access service. rather than 
UNEs. Put another way, Qwest may spend no more than j% of its total SBC purchases on 
UNEs -under penalty of losing its eligibility for substantial discounts on the special access 

91 
exchange service and exchange access within 8 period no longer than the period in which it provides such 

‘ A  Bell operating company . . . ( I )  shall fdfdl any requests from an unaffiliated entity for telephone 

telephone exchange service and exchange access to itself or to its afiliat&. . . .” 47 U.S.C.-p 272(e)(1). Other 
nrovisions of Section 272(el. which do not sunsel with other Drovisims of Section 272. similarlv reauirc .~ ~ . ,  . .  
BOCs to provide exchange access services, including special access, at nondiscriminatory terms and conditions 
to unaffiliated camers. 

u1 
discriminatoq practices or enforce the Act’s requirements (absent appropriate merger conditions). Moreover, 
even if SBC were to impose the same grooming restrictions on post-merger ATBT as it imposes on ATBT’s 
competitors, the net effect would still seriously harm competing carriers. The increased amounts that ATBT 
might have to spend on SBC special access would be a “pocket-to-pocket” transfer that would have no bottom 

It would be virtually impossible for the Commission or competing caniers to detect these 

lin; impact on the merged company, but Qwesl and other cornpetkg caniers would be forced to spend more on 
SBC special access, harming their bottom lines and making it substantially more difficult for them to compete 
with AT&T. 

’REDACTED ~ FOR PUBLIC INSPECTION” 
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services that make up the vast majority of its spending on local dedicated connectivity, as well as 
substantial termination liability under the plan. 111 

prohibitively increase the cost for Qwest - and any other AT&T competitor subject to a similar 
SBC policy - to acquire a CLEC that purchases any significant amount of UNEs from SBC. 
Specifically, SBC is requiring that, if Qwest acquires control of a CLEC, the new “access service 
ratio” and commingling restrictions on the use of UNEs also would apply to that CLEC, or QCC 
would lose its special access discounts. u/ Unless Qwest converted the acquired CLEC’s LJNEs 
to special access sullicient to satisfy the 95/5 access service ratio, QCC would be in violation of 
the plan, would be disqualified from any further discounts under the plan, and would be liable to 
SBC for substantial early termination penalties. 

These UNE restrictions create a “poison pill” that would substantially if not 

As with the grooming restrictions discussed above, SBC has ma& clear that the 
application of the access service ratio to an acquired embedded UNE base is non-negotiable - a 
“take it or leave it” proposition. SBC has included the restriction in the draft tariff that it 
proposed to file for the discount term plan terms it offered Qwest. This now confronts Qwest 
with a “Hobson’s choice” when considering CLEC acquisitions: either continue the CLEC’s 
purchase of UNEs, which would require Qwest to forego the substantial cost savings of QCC’s 
SBC special access discount plan and subject QCC to substantial penalties, or migrate the 
CLEC’s service from SBC UNEs to higher-priced special access, which would likely undermine 
Qwest of a significant part of the benefits of the business case fos acquiring the CLEC in the first 
place. 111 Thus, SBC’s application of the “access service ratio” restriction - not only to QCC 
itself (and others) but also to thew possible future merger partners -effectively reduces the 
ability of Qwest (and other special access purchasers) to combine to achieve the necessary scale 
and scope economies to compete more effectively with SBC/AT&T. 

SBC is violating the Communications Act on its own terms, unlawfully 
precluding competitors from obtaining access to SBC’s UNEs, in violation of Sections 201 and 
251(c) of the Act, and unlawfully raising comptitors’ costs. For present purposes, however, our 
point is that SBC’s unilateral imposition oftbis condition is evidence of how it is asserting its 
increased market power for the post-merger period, and doing so before that merger even has 
closed. 

- 1 I /  
[END CONFIDENTIAL] at 4. SBC has established similar “access service ratios” in the context of 

past generic discount plans. But now SBC is doing so with an express application of the ratio to any fim that 
Qwest may acquire in the future. 

See Exhibit 8 [BEGIN CONFIDENTIAL) 

- 1 3  &e a. at 5-8 ]BEGIN CONFIDENTIAL] IEND CONFIDENTIALI. 

u/ See Exhibit 9 ]BEGIN CONFIDENTIAL] 
IEND CONFIDENTIAL]. 

‘REDACTED - FOR PUBLIC INSPECTION’ 
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111. SBC Use of Contract Conditions To Restrict CLEC Mewers. 

Finally, Qwest believes that the Commission should investigate recent contracts 
between SBC and other carriers that appear to condition SBC-granted benefits on a restriction on 
those carriers’ ability to engage in merger activities with certain specified “blacklisted” 
companies. For example, based on redacted versions of contracts that have been disclosed 
publicly (or summaries of which have been disclosed publicly) it appears that both T i m  Wamer 
Telecommunications, in its contract to sell local services outside SBC’s region to SBC and 
AT&T, and WilTel Communications, LLC, in its contract to sell wholesale long-distance service 
to SBC and AT&T, may have been forced to accept terms of this nature. u/ 

WilTel Communications, LLC., for example, recently entered into a new Master 
Services Agreement with SBC to replace a long-standing supplier arrangement with that 
company. The Agreement provides for SBC to purchase $600 million in services from WilTel 
during the period through December 31,2007, and an additional $75 million in subsequent 
years. u/ However, Section 7.2 of that Agreement also provides that if WilTel is sold to a ”SBC 
Restricted Company” prior to the end of 2007, SBC may terminate this very sizable contract. 
Given the importance of this contract to WilTel, this provision effectively gives SBC a veto right 
over a sale of WilTel to any company specified as a “SBC Restricted Company.” 161 Public 
filings of the contract redact the exhibit identifying which “blacklisted” companies are specified 
as falling into the category of “SBC Restricted Company.’’ 

Similarly, in June 2005 SBC and AT&T entered into a services agreement with 
Time Wamer Telecom Holdings Inc. in which the merger parties agreed to acquire a significant 

191 
hnp://www.wiltel.com/overview/contenUpres~lea~2~5/~l6.h1m; Exhibit 1 1 (Excerpts from Redacted 
Version of SBClLeucadiflilTel Contract, 6/15/05. filed with the SEC as an attachment to F m  8-WA and 
available ar hnp://www.sec.gov/Archiv~edgar/dats/96223/~~~5 I80500050 l/jd7-7ex99-1 .at; Exhibit 
12 (Time Wamer Telecom he% Release, 6/1/05, available at 
h n p : / / w w w . o u t e l e c o m . c o m / D o c u m e n t s / A N l o u n  .pdf; 
Exhibit 13 (Excerpts from Redacted Version of SBCIATBrTITime Wamer Telecom Contract, 6/1/05, filed 
with the SEC as an attachment to Time Warner Telecom Form IO-Q, and available at 
hnp://www.scc.govlArchive~edg~r/da1$l057119312505 16249 I/dex 102.htm. While only the 
redacted versions of these contracts are publicly available. Qweat urges the Commission to use its merger 
review authority, as well as its authority under Sections 21 1 and 218, to review these contracts and ascertain 
the content of these potentially anticompetitive contract provisions. 
u/ SeeExhibit 11 at Section3.1.A.l. 
l&/ 
the event of a ‘*Change of Control,” but as defined in Section 1.29 of the Agreement a “Change in Control” is 
not any corporate change in control, but only the sale of WilTel to an “SBC Restricted Company.” Section 
I .  170 of the Agreement defmes an “SBC Restricted Company“ as ”any Person identified on Appendix A,” 
However, Appendix A has been withheld from the public filing. See id. 

See Exhibit IO (WilTel hess Release, 6/16/05, mailable at 

Specifically, Section 7.2.C of the Ageement provides that SBC may terminate during this period in 
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amount (not publicly disclosed) of services between 2005 and 2009. Q/ However, when the 
parties filed this contract with the SEC, they curiously redacted in full one provision dealing witb 
termination issues: Section 6.4 titled “Change in Control Event.” s/ 

In the absence of full access to these contracts, the Commission is not in a 
position to determine the extent to which SBC may be utilizing the conditions in these 
transactions to preclude these leading companies (and possibly others) to join with others in 
order to crcate a robust substitute for the competition lost due to the elimination of an 
independent AT&T. However, in the context of the other recent SBC actions discussed above, 
the Commission should investigate whether SBC and AT&T are using their massive marketplace 
clout to make it dificult or impossible for major competitors such as Qwest and others to 
combine in order to compete more effectively against the merged company. 

* * * * *  

The effects of these patterns of conduct are not only harmful to competition, they 
are also unmistakably merger-related - and will become more harmful if and when the merger is 
consummated. While AT&T will benefit from integration with SBC, the largest and most 
dominant provider of local connectivity in its region, ATBrT’s competitors will not be able to 
achieve similar integration. SBC will enjoy the full benefits of eliminating a competitor of 
AT&T’s scale and scope. 

Qwest is concerned that these SBC actions are just the beginning of its actions to 
exploit the anticompetitive market power it is gaining through the merger. Based on the factual 
evidence presented here, Qwest urges that, assuming the Commission does not reject the 
proposed merger, it at least must impose robust conditions - including divestitures of AT&T’s 
in-region facilities and customers, and safeguards against abuse of increased SBC market power 
o v e ~  special access. Such conditions are crucial to the public interest if the merger otherwise is 
to be allowed. fi/ 

Respectfully submitted, 

Robert L. Connelly, Jr. 
Vice President and Deputy General Counsel 

- 17/ SeeExhibit 13atSection3.1.1. 

u/ See id., SecIion 6.4. 

fi/ 
Regarding Remedies, WC Docket No. 05-65 (filed Sept. 21, ZOOS). 

See Qwcst Ex Parte, WC Docket No. 05-65 (tiled Sept. 1,2005); Qwest Ex Parre Presentation 

‘REDACTEO - FOR PUBLIC INSPECTION’ 



Exhibit 10 Page 1 of2 
Page 1 of 2 

- 
Wlild,  SBC Communlcatlons Inc. Announce New 
Master Services Agreement ................................ . ....... . .......... . ....................................................... .... 

d e w s  Release lune 16, 2W5 , 
Agrttment Oeslgmd to Ensure C o n W m t ,  nrph-qu.llfy Servkes lor 
SBC Custonmn Throughout Ala7 AcpuisWon and Integration 
d s s  

WIl'rel to Contlnue to Provide SBC Companlcs wMh Long-Distance 
V o h ,  mt8 Scrvior Through 200s; WIN Em a Preferred Olverdty 
Pr0vld.r for Combined SDC-ATaT 

- 
I- 

NLSA. Okla. and 5AN AMONIO (June 16. 2005) - winei Communlcatmns 
(a wholly owned, indlrect subsldlwry of Leucadia NaUonai Corporation - 
WSE: LUK), and SBC Communlutions IK. ( W E :  sec). announced today 
a new master services agreement mending thelr relationship through 
2009. 

me agreement wtlim Parameters for continued SBC usage of wlrrel 
services throughout the planned ~ r h 7  acquisition and Integration process 
MditionaIIy, the agreement calls fw Willel to be a preferred long-tern 
provider of the combined SBC and AThT for off-nu and dnverse network 
servkes. provkllnq businesses with expanded options to maintain multiple. 
redundant MWOIII connuttons to maxlmize network pertormance and 
Iell8bdilhl. 

'Winel was critlcal to S K ' S  n8tlOnwide launch ol long-distance voice and 
data S C N k U .  This agreement cont~wcs our successful nlwtionship w m  
WdTei and allows us t o  dellVN xverai key benefltr to our customus.' u l d  
Bob Ferquson, group prmdent and CEO. SBC Enterprkc BusIness Services. 
'Our top prionoes dumg the PIannd N & T  acquisition process are to 
ensure secumv and reiUbiliW lor our customrr. Thk agreement with 
Winel is desiqned to factyltate those efforts and to enable us to provide even 
greater network dlvnsly options for our customers movlng toward: 

Thc agretment Includes purchase commitments horn S K  and pertormince 
incentives designed to ensure COnSIStent hlqh-quality service tor SBC 
customers. AdditiOrUI tlnancml detalls related to the agreement will be 
disclosed in each party's related S K  niing. 

WIITei's President and Chkf Executive Omer. lefl Storey. uld S K  remalns 
an important long-term customer. 

-We are committed to assisting SBC wlth a smooth transition.- Storey said. 
-In the near term, W i K d  expects to generate a considerable amount of 
revenue from SBC. Winel has a solla fOUndJtion, and expects to Continue 
its sucre55 as a provder 01 wide-area networring sewices for enterprises, 
carrrrs. the federal government and medla/entenahment companies.' 

Thls new master sew ces agreement replaces the wiliancc agreement that 
the two companies formed in Februaw 1999. 

About WllTel Communications 

wirrei communcatmnr. LLC. P~OVIOU a diverse set of data. " o m .  JP. video. 
manaqed and profersion8l SeNICes. crewtinq advanccd wide-area 
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networking solutbns for enterprise, global tekommunkatbns providers, 
the hdcrrl government and media and entertainment companies. WIITel's 
Mfi-genwatlon network lnhastructwe reaches border-to-border and coast- 
tpcoa$ wlth lnternatlonal connectlvi to accommodate global traffic, 
wi l~el  CommunlcOUOnS, LLC Is the weratlnp subsidiary of W I K d  
Comrnunlcations Group, LLC. a wholly owned, Indlrcu subsldlarf of 
Leucadla NatioMI Corporation. For more detailed information. vkit 
v ( K a E P 1 1 1  

ibout SBC Comrnunkatbns 

SBC Comrnunlcatlons Inc. Is a Fortune SO company whose subsidlarles, 
operating under the SBC brand. provide a full range of voice, data, 
networklng, e-business, dlrectory publishing and advertising. and related 
sewlces to businesses, consumers and Other teluommunlcations provlden. 
s8c hdds a 60 percent ownership Interest in Clngular Wireless, which 
wwes 50.4 million wireless customers. SBC companlcs provide hlgh-speed 
DSL Internet access lines to mcm American C ~ ~ S U ~ I W S  than any Omn 
provider and are among the natbn's leading providers of Internet services. 
SBC companies alsa offer satellite N service. Addltional informatton about 
SBC and SBC products and S e N i C C I  k available a t  *mw.sbc.com. 

cautionary Language Concerning toward-Looking St8tcmantr 

mis press release may CMtaIn ' ha rd - lwk ing  statements.'Attiwugh 
wIITc( belleves any such statements are based on Rauyldbk assumprions. 
there IS no asuraKe that actual outcomes wlll not be materially dlR%-enr. 
wilTel assumes no obligation to update mcrC statements Lo rem actual 
results, chaw?$ in asWmPtionS and other factors. The forward-baking 
statements are subject m known ana unknown risks, uncerrabnies and 
other factors that could wuse aauai results to dimr mareriariy from those 
projected. AddltloMI inlbrmation that could lead to marerlal changes In 
performance is contained in lillngs with the Securltns and EXhanQe 
Commlsion made by Leucadi.. 

Information w( forth in this news release contains finin.ncial estlnwtes and 
other fonrard-lceklng statements that are subject to risks and 
uncertainties, and actual results may differ materially. A dlscushm of 
factors that may affect future results is contained in S8Cs filings wlth the 
Kcurities and Enchdnge COInmISS~n. s8C disclaims any obliprtion to 
update or revise statements contained in mis news refrase &sed on new 
information or otherwise 
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EXHIBIT 99.1 

. 
Nmmter Servicem Agraewnt 

*lonl 

WilTal COIIPIiCatiOnm, W, 

~ i l h i  Lou1 Network Lu: 

snc 84rvicea. Iac. 
- 

BBC C014mlcatiw Inc. 
lfor certain liaiced purpomm am met forth herein) 
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WILTEL CorrUwIRTIORS. LLC 
YILTBL LOCAL HFlwoRx LLC 

SBC SSWICES. IRE. 
Am 

SBC cmwUN1cATIm IIIC. 
(FUR CBRTAIR LIIlITgD MSlPOSKS SET PoRTIi Hl2Rl%II) 

mw WTgR SHRVICSS m. dated O f  J W  15, 2005 (the 'SffeCtiVS 
mte*). ia entered Into by and among: 

wilhl CO.IIUnicaticmw, wfi, a Delaware limited liwbility c-ny 
(Wllhlg). and 1tm Affiliate. WilTel Local Network LLC (Wil-1 Local 
Network') ; 

W n d  

SBC Servicew, me., a Delaware corporation ('SBC'), and. wolaly L o r  tlu 
purpawee Of ArtiCIem 1 and 13 hereof, SBC Cawrications Inc. ("Parwnt.) 

UBCITALS 

*wIIRBAb, WIlTel and 88.2 CamnJnicationa Inc. entered into a Mawter Allianc. 
Agreement dated Pebrualy 8 .  1999, as amended fa# w ancnd8d. the wNUm), .od 
certain other agreement. puraumt thereto (the IIM. auch other agre-ts and 
a11 ancillary agreementw and related doorrrntatlon are referred to herein 
ccl1ectively a. the gAlliance Agreerat..) ; and 

nnmsAS, contaaporancous vith the execution of thio Agreement, the Parties hve 
executed thwt certain Ternination, Mltuwl Releawe and Settlement AgreeNUt, oL 
.yen dwte herewith (the 'Termination wnd Releawe Agreement.), ammg 88c 
c-icatione Inc.. SBC Cwerationa. Inc.. SBC Sarvlcew. Inc.. sac Teles0.I. Inc. 
and SBC lang Distance, LLC (aUCCe*Wor to SBC LOW DiWtMCC. Inc. and 
southwewtern Be11 Comruricationw Service., Iac.), on behalf of themweIvew and 
their Affiliatcw, and WilTel Conunmlcwticdm Group, Lu: (f/k/e william 

and all other AlliDnce Agreements w n d  releawwa a11 obligatloru there\mb.r, 
except to the extent provlded otherwise in the Terminwtion w n d  Releawe 
Agreement. by the aut1181 agremnunt of the partie. thereto; and 

m, WilTel wishem to enter into thiw Agrement to continue to make 
wvwllable exiwting Service. and other 6ervices relwting to t e I e c ~ ~ ~ ~ ~ m i c w t i ~  

WllgRPAB. sac riwhes to purch~me wuch Service. f m p  WIITa1; w n d  

WEREAS, SBC io authorized to enter Into thia Agreement to provide certain 
semicew to WilTel; an4 

~IEREAS, Wilhl wishes to purchawe wuch Service. f r m  SBC; and 

nmns~S, sBC wiahea to continue to make much service. available to Yilnl 
purwwnt to thia Agreement; and 

WRBRULG. the Parties do not intend t o  undertake any joint venture, partnerwhip, 
or other arrwngemnt other than as purchaoere and wellerw of the Service. 
identified In thim Agreement: and 

CoanmiCatiON, InC.) and WilTel Ccwnunicatlonw, UC, whlch temimtew th. IIU 

scrvicer; and 
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1.14 

1.15 

1.16 

1.u 

1.19 

1.10 

1.11 

i . a a  

1.m 

1.11 

i . a s  
1.a 

1.n 

1.20 

1.9s 

u t i o .  nh.11 L.D answer a d c u r e  ratio. 
.A6Rm shall man mcceaa a e r v i a  reqwat, a fon,  used t o  a& a acrvic. 
0x611 t o  a te lacamieatimu carrier. 

*A?IO/Oy'  shall man 'A l l i am for h l e c a m i u t i a u  lndumty 
Solutiom* aad 'Ordering end Billing Term.. ATX8 i s  an i h a t r y  
stud.rds body; ow is the aubcR.Ittaa of A7!C which norka standard. 
re lated to ordcring urd bil l ing of t e 1 ~ C a t i a u  nem3C.a. 

.Am service' ah.11 h.ve th. meaning set forth i n  S e c t i m  1.1 of 
Scb&ale A3. 

'Available* or *Availability' ahall l u n i  In1 with r a a p c t  t o  m-lkt 
SeNicea. th. conditrcm in rhicb, in Y i l h l ' a  mole but reeaauble 
diacratiax. n i l ze l  baa th h c i l i t i m a  and c a p c i t y  neeemwary to 
prwide cn-mt E a r v i a .  end Neh Faci l i t iea  or capacity not 
already comit ted to  other p.rIona and which e n  a m a a i b l e  to  0.c. 
d i rec t ly  fm the H i l h l  Netwrki mnd (bl w i t h  remet to any Off-lkt 
Mavicea. the conDiticm in rbich a Third D u t y  Provider or 8BC 
Affi l ia te ,  including any m Local Ixehnge carrier M f i l i a t e ,  u L c a  
available .uch Off-Ret semire. 

'Billing Party. m h . 1 1  hive thc maning met for th  i n  S+cC$on 11.1, 

8 .  

.Bulk I ec i l i t y '  ahall  mean a W i c a t s d  Local Aceems Pacilicy thet ia 
s h r d  t).tWen 8Bc and n i l h i  for t b a i r  rampective CUSCQI~ o r  
remputiw inta-1 use. 

.UP. a h a l l  man a c o l p t i t i v e  b e a s e  provider. 

'Capcity. ahall  w a n  c a p c i t y  which NY be prwided On-ILt OT Off-Nat 
f o r  t c l c r a n a l c a t i a a n  a u v i n a  in W-1, DB-I and OC-n. 

.CDR' ahall  have the maning mat f o r t h  in 6.et lau 1 . S W  of 8cbdu le  
A l .  

'WA' gh.11 th. ' C i r c u i t  P8CiliCy L . . i m C . '  'CFA' i. U..d CO 
indicate uJut pbpical alot or  channel amaipnent baa b..n a m a i m  to 
a 08-1, Do-3. or OC-n h c i l i t y i  apecitic - t r a m  hc i l i t y  or 
termination p o i n t  on th. adgs ot a teleeonmnicatiaxa carriar'a 
network  that i a  provided t o  i dea t l fy  vhera to  connect C i m r i t a .  

' C b u e e  of Cgntrol of YilTel .  -11 man any CrUImactim or event or 
sari**  of re1at.d t r s n a a c t l a u  or . Y l l l t m  P I P N ~ D ~  to  rbicb ( i l  a11 or 
substantially a11 of tha aaawta of W i l h l  arm acqnind by an 6 U  
Rmatricted C 0 r p . a ~ .  or l i i l  UI Raatt ic ted C a p u y  otmu 
P m f i e i m l l y  le# auch t a m  i a  umd in Ruha  136-3 and 136-5 of the 
Mcuritiea Brchaapt Act of 1934. as amended) 5 D I  or lon of th. voting 
or equity intarwtm in w i l h l  (including by mama of a tender or 
achang. offer.  reclamaification. cenaolidation. merger, wale or 0th.r 
diapoai thn of aquity intenatml or ( i i i l  .n UBC Restricted -my 
posaeaaes. d i rec t ly  or i n d i n c t l y .  th. xxmr t o  d i r M  or c a u ~  the 
diracticm of the unagmmt  and pol ic iaa  of YilTel 
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News Release 
TIME WARNERBTELECOM 
Time Wmmr Tebcom 
Carole C u h  
303-566-1000 
ir@twt- 

Time Warner Telecom, AT&T, SBC Extend I C  

Long-Term Service Agreement 

Time Werner T e k m  lo deliver 'fast-mile' nehvork services to merged companies; 
egreement ptuvides businesses the benems of alfernetive communicetions choices 

5.n Antonki. kdrninrter, N.J., and LlHkton, Cob.. June 1.2005 -Tim Wamr Tebcom 
(Nasdaq: TWTC). SBC Communkatkns lnc. (NYSE: SBC) end AT6T Cwp. (NYSE: T) 
announced the extension of a long-ten wvke agreement under which Tkn Werner Tekom would 
provide special a ~ s s  and other 'lart-milc' network sewices to the c a p e n b  ncltbnwkh t w h  
2010. The deal, effective upon completion of the SBC and AT6T meger, demonstmtea the pa" 
commitment to promoling viable competltbn in the tekaunrnunicatinr industry and to dslking 
businesses the benet% of alternative communtalkns chokes. 

'Thh agreement enables SBC. post-merger. to become a mors e f f e d i  and-region pw'kler, 
thereby enhancing ccfnpetltlon in the industry nlticmvide.' .aid Mark KeMh, senior vka pmskbnt- 
business rmrketing for SBC. 'SBC is pleased to build upon the bng-lm buslnarr relslknrhlp AT6T 
has h d  wilh Time W a M r  Tekcom.' 

Thb new commerciSl agreamGnt would exlend a Current contract belween Tm Wvner Tdecwn mnd 
AT6T through Dec. 31,2010. kr the combined AT6T and SBC o m  the mew I8 CmnpkWd. AT6T 
entered into a long-term ammercial ogreernant wlth T i  Warner Tabcan on Jan. 1.2001, 

nationwide, and for lots1 terminalion of loopdirtam and intemationol calls. 

This agreement ensures that we wiU continue our velwd business daiionship wHh AT6T port- 
merger. end tM we WY be abb to include SBC hr tha rebtbnship. Jkwing us to be a vbbb 
annpmor of and supplier to the m e r w  cntily,' sald John Blount. executive vica prarbnt-field 
opmtionc tor Tlme Wmef Tekcarn. We am exdled about the opporlunily to lm a key pmvkkr for 
thecombinedatily.' 

QUT corpode clutMsrs to lhe AT6T netwozk in mnny mwketa around the mnby,' said Regina 
Egea. AT6T vice president of gbbd -6s strnlegy and bandwktlh product manegermnt. W r e  
very p b w d  this rclsliooihp wu1 continue once our merger wilh SBC is compbtd.' 

Completion of the SBC-AT6T merger b expected by the end of this year or in early 2ooO. folkwing JI 
nwbcrsary regulalory and g o v e m m e ~ l  approvals. 

- 

- 

local netwoIk access primsrity to pcovick private-lii snd Spscicl(acce88 KNicar to busilKIs808 

"Tm W W  Tolecorn ha8 bOWl MlUObk SUppbf d'l88l-mib' Mhuofk UWd b Con- 

-more- 

. .  ... 
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CONDUCT REM 
THE SBC/AT& 

This document is limited to ce 
requirements necessary to lessen 
access markets that would othe 

divestitures, or remedies designed to lessen the negative impact of 
the proposed merger on mass market services. 

nditions and service 

8 H T & &  7i!mEhedt&t~!~W&W.%&k@6her 

.~ ~~ ~ , 



For special access/dedicated services, and for a minim 
entity must be required to: 

Provide price discounts to carriers purcha 
- 50% price discount off current “effe 
carrier’s circuits (spread proportion 

Provide wholesale purchasers increas 
- Add and delete circuits without rest 

and regional purchasing plans; 
- Eliminate conditions that restrict U 

discounts on special access 
- Fresh look on existing contracts and the ability to extend existing 

contracts for up to 5 years 

in purchasing services 
r penalty under contracts 

te grooming restrictions 

Continue to make AT&T and SBC services and facilities available at 
existing terms and conditions, subject to the above requirements 



Non discrimination and reciprocity are critical requirements if o 
are to have a reasonable omortunity to compete against SB 
merger. 

The SBC/AT&T merged entity must: 

SBC/AT&T obtains from others (recip 

partners/affiIiates/business units un 
conditions 

Not discriminate against other car 

allows purchasing carriers, like Qwest, to meet our end user 
customer requirements - . 

- Failure to do so must result in additional price discounts 
~ ~ ... ~ 
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